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AP oA statute for a refund of Florida sales taxes it paid under a provision that sub. 7 =
o : . Jected magaaines to Florida sales tax while exempting newepapers and that was -

. found to be uncenstitutional after the publisher paid the taxes. The magarine
Do publisher filed its refund claim under Fla. Stat. Boc. 215.26. However, the Flor-
’ ide Departmant of Revenue denied the refund claim on the ground that the
e publisher did xnot take advantage of a predupzivation ramedy that was availa-
- ble. That remedy, Fla. Stat. Sec. 72.011, required the publisher to challange the
. tax whaen it was paid apd pay the contested taxes into the reglstry of the court.

) ' The publisher then filed a lawsuit against the Department, alleging that the £33
] - el e denial of a refund constitutad a denial of due process. The Florida Cireuit Court,
BRI RN and District Court of Appeals upheld the Department's polioy. The Florida

Supreme Courtdenied review of the Court of Appeals decision. )

In 2 per curiam ruling made in response to the publisher’s reaquest for
teview of the Florida Court of Appeals decision, the High Court moted that
Floxida had for 2 loag period of time permitted taxpayers to file suit under Sec.
213.26 foy refunds of taxes pajd undexr unconstitutional statutes and that, at
Florida’s urging, federal courts have dismigsed sonstitutional challemges to
Florida taxes on the ground that the provision provided an adequate postpay-
mont remedy. The Court held that while Florida ¢ould require taxpayers to
contast a tax bafore paying it in order to be eligible for a refund, due process
comcerns prevented the state from applying thia requiremént to taxpayers like
the publisher who reasonably relisd on the apparent availability of a postpay-
ment refund when paying the tax.

See §61-620.

[1202-741] Adelphia House Partnership, Joseph Eisenstadt. Partner v. Com-’
monwealth of Pennsylvania: Sylvania a Partnership, Joseph Eisenstadt,
Partner v. Commonwealth of Pennsylvania. ' -,

' Commopwealth Cowrs of Pennsyivania, Nos. 79 F.R. 1995, 80 P.R. 1995, Muarch 12,
1998,

Sales and use—Taxability of persons and transactions—Utilities—Residan-
tigl use~Electricity and gas.—An apartment owner’s eleciricity and gas
purchases for use in tenant residences were not exempt from Pennasylvania

, sales and use tax because the landlord passed the cost of utility usage on to its

o v tenants and purchases were not directly made by the tenavts for resideatial

’ use. The purchases were tazxable becanse tho indirect residential nse of ihe

utilities constituted a non-residentizl use. The apartment owner was not, there:

D - fore, entitlad to a refund of tax paid because the owner bought utility ssrvice as

. . part of its commercial contractual arrangemeont with the tenants. 3ec. 204(5),
i .. .. Actaf Mareh 4, 1871, P.L. 6. . . ‘ .

See 160-750. .

BEFORE: HoNoraBLE DA PrLLEGRINT, Judge; HONORABLE BONNIE BRIGANCE LEADBET-
18R, Judge; HONORABLE J256 S. JRILIANTR, Senior Judge

. n.
T OPINION by JUDGE PRLLEGRINT ‘\

@3

{4

e

Sylvania House Partnership. Adelphia
House Partnership and Joseph Eisenstads,
as partner in both (collectively, Taxpayers)
appeal from the January 23, 1995 orderx of
the Pennsylvania Board of Finance and Rev-

onue sustaining the Board of Appesals’ denial
of Taxpayers’ requesta for refund.!
Taxpayera own and operate two separate
apartments builldings in Philadelphia: Sylve-
nin House and Adelphia House. Each dnild-
ing contains commercial units, residential

1By order of thia court dated November 21,
1997, the patitions for review filed by Sylvaniaand
Adeiphia were consolidated for sur review,  °

1202-741

©1998, Commerce Clearing Houts. InC.
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units and common areas. Residential te-
nants pay a monthly rental fes that includes
all utilities. To provide utilities to tenanta in
its buildings, Taxpaysrs purchase alectricity
from Philadolpbh Eloetrie Company and
natunl gas from Philadelphia Gas Warks in
bulk.? The purchase of these uiflitios by
Taxpayers is taxed at a vate of six percent
pursuant to Section 202 of the Tax Reform
Cod‘ of 1971 (Tax Code)3 72P.S. QW‘

On Dacember 3, 1993, Taxpeyers filed a
petition for refund with the Board of Ap-
peels of the Department of Revenue seoldng
a refund of taxes paid on slectricity and gas.
When the Board of A denied their
request, Taxpayers appeaied to the Board of
Finance and Revenue (Board) where they
argued that they ware entitled to a refund
because Section 201(m) of the Tax Code only

the purchase of

imposes taxation upon
ties for nan-residential use and theit
was for the use of their

tenzntz.® The Board held that even thouzh
Section 201(m) only. taxes the purchase of

atilities for non-residential use, Section
204(5) only excludes from taxation the
purchase of utilities when made “directly by
the user theteqf solely for his own residen-
tial use.” 72 P.S. §7205(5). Therelore, the
purchase of atilities by Taxpayers for the
residential use of their tonants was subjest

P.B3/86
13,303
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to taxation. The Board affirmad the denial
of Taxpayers’ mnu: for a rofund and this
appasal followed.?

Taxpayers conhnd that the Board erred
by finding that their purchases of gas and
electricity were subject to taxation because
it fmproperly determined how Section
205(38) affects Séction 201{m) of the Tax
Code. Section 201(m) of the Tax Cede pro-
vidn“:hat tangible personal property

Corporeal pmonal proparty, including,
hut not limited to, goods, wares, merchsn-
dise, steam and natural and manufactured
and bottled gas for non.residential use,
electricity for non-residentis] se . . . (em-
phagis added)

72P.8. 790L{m)

Section 204(5) of the Tax Code, 72 PS.
7204(8), entitled “E:ue.!mou frm us."
provides:

The tax imposed by Section 203 shali not

be imposed upon:

(5)Theakatntailorunofmm,
nstural and manufactured and hottled ges,

. fael oil, elecizicity or intrastate wbscriber
line ‘charges, basic local telsphone service

or telegraph service when purchased di-

rectly by the weer thereof solely for his

2 The commercial units ib esch buﬂdinghln
separaie submeters for electricity that allaw them
coremmmnxmmrwutudm

of March ¢, 1971, P.L. 6, as amended, 72
P.S.'IIOIBIM

¢ Soodonmd th‘ru:cod- provides

'mnnaaluubrhnni oach mparsts smie
at retafl of 2angible .nniat.
:x‘:("med hmof'i&tsh thi p:nm

5% perccnt parchuss ea.vh:bhtn

be collested by the vendor from the pur-

dl-c Mmmueumcmn-
wealth a3 hervin pr

T2 P_S."7202 (emaphasis added).

8 Sylvania House originaliy mennpcﬁmn tor
refund with'the Board of Appesls

mdmmmmdsuzmuw
sales tux paid on utilities between 1585 threugh
1993, Adelphia House originally filed a petition for
refund with the Board of Appesls vequesting s
refand in tha amount of $149,537.33, representing
sales ‘tax paid on utilities for the zame

amounts were ] upen each
Huh(sruﬁoo?ndhnﬂdh sommercial unita
currently sesk refunds Iu'ma

Taxpayers

taxes paid sinee 1991 and have
pmwrwﬁndmbukhlmsw
upon the statutory limitation period set forth ia
Section 253(a) of the Tax Cods, 72 P.S, §7253(a)\
uadsr which thay must seek any refund within

Pennsyfvonis Ssles and Use Tax Reports

thres years of hw-ﬂhﬂn
threc yesr statute of limitati the refund
s were subes 21y revised to withdraw
mycldmb!mndntdhdmmm
penodeByMMmmw
swount of refund elaed by Syivania House is
now sas.su.a {sales taxt paid on electridty
and sales tax paid on gas
-smm.ss)mm-nm:orm,
elaimed by Adelphia House is now 333,151.40
(sales tax pafd on electricity purchasés =
$20,450.10 and sales tax paid on gas purchsses -
$12,701.89)

$ Taxpayers alss contended before the Board
that ander Sumasis Homse Condominius v. Com-
monwealtk, 514 Pa, 221, 523 A.24 333 (1087), the
of urilities om bahalf of theiy tenants was
mzwumh&mmtﬂomouw

anits COMIOT Arens Wwae sAmpt
lnn sales tax 20 & purchase by users for their owa
residentisl use, Howevar, it held that there wes nio
exemption for the purchase of utilities by
iandierda,

7 Our scopé of review of 3 decision of the Boaxd
nf!!nnundlt«mumbrud.dthnehw
hear these cases in our
fanetion essentially as a trist court. &mzm
Company v. Cemmonweslth of Pennyylvanis, 602
A24 289 (Pa. Cmwith, 1997)

1202-741
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. own residentis] nse and charges for tele-
phone calls paid for by inserting money
into a telephone accaptidg direct d‘pmh
of money to aperate. (cmphasis added)

1TP.5.7204(8).

Taxpayers seem to be arguing$ that be-
canse Section 2301{m) impases tax only wpon
the purchase of utilities for non-residential
nu,mdbmmSectionMS)uanqch-
sion to be canstrued in their favor rather
than an exemption,® it cennaot bé uged to
expand the subjacts of taxation set forth in
Section 201(m)™ For ‘Taxpayers to prevail
then, they must establish that Section
204(5) is an exclusion and not an exemption,
and even if an exclusion. it cannot ha uned to
oxpand the shbject of the tax.

Whether a taxing provision is an “exemp-
tion™ to be strictly construed against: Tax-
or ‘an “exclusion” to be conatrued
against the taxing body is not controlled by
what it is called, but by its language'and the
effect of that language. The current Section
204 of the Tax Code is derived from and
supplants the former Section 3403-2038 of
what Was known as the Salective and
Ule Tax Act of March 6, 1956, P.L. (1955-56)
as amended, 72 P.S. 93408-803 (Tax

Aet). Althwgh like Section 204, Section 203
of the predecessor Tax Act was eutmcd “Bx.
clusions to tax,” these “oxclusions’” weve gan-
erally interpreted to constitute
“exsmptions” frow taxation for items that
would otherwise be considersd “tangible
personal property.” For . In Com-
monwealth v, Sitkin's Junk Co., 412 Pa. 182.

TO
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194 A.24d 199 (1963), our Suprema Court spe-
cifically held that the predecessor Tax Act’s
“true exemptions” were contained in Section
203 of that Act, even though entitled “exaln-
sions.” The Court stated:

ThcmneumphommthoActmsﬁ

forth in Sectian 203.. . It is only when the
- mnynorhhpropenyisvilhiu_than-

language of tho statuts imposing the

tax that provisions relied upon to

lish an exemption are to be strictly

conatrued. :
Id. st 141, 194 A 2d at 304. See also Com-
moumlth‘ v. Central Pm%v;m; 7%?:;;{

Construction, "

S Ly

Like ltspr«lmxth:twaahommcd
“Excinsions to tax” Section 204 of the Tax
Cods, 72 P.S. §7204, haa besn consistently
interpreted as setting forth exemptions to
taxation. Sea American Airlines, Inc. v.
Commenwealth; 542 Pei’l, 665 A.2d 417
(1995)(72 P.S. §7204(29) provides an exemp-
tion for food avd bevarages sold for hnman
consumption); Magusine Publishers.of
America v. Coxmmonwesith, 539 Pa_ 563, 654
A.2d 519 (1995) (12 PS. ’7204(30) provides
an exemption for newspapers) PIFCA.v.
Commonwesith, 53§ Pa. 67, 634 A2d 187
(1998)(72 P 8. § 7804(10)1::0\&4!“ exomption
for charitable jons that are purely

" public charities); Eallor v. Commonwaealth,

693 A 2d 266 (Pa. Crawith. 1997) (T2 PS.
$7204(28) provides an’ exemption. for relig-
ious articles, Biblas and other religions pub-
lications); but see Ermest Renda Conirzcting

'ht.hwbml.'rupnmmtmh ehlrargn
nmu!dlo-e

" The Board of Financs and Revenue held that
ml&m ihmz:“s)] was controlling on section 202 tax-
e -

The use of exclusion of gection 204 to
sedraft inclusion language in [Bection 201(m)] hss
ne hagis in any 1aw {Taxpayers) conld find.

(Bocausel sxemptions are strictly construed
amthtmu.lndwludmmdnaly
eonstrued against the taxing body . ..thmi-m-
mbﬂbﬂlforuﬁlﬂmmdfw
mubemmdhnbhu uubk-pml
property.”

’Whﬂomlma-mmanmwh-

whnhaunw«iamuxh‘mmmthﬂut
plase, are to be strictly construed against the tax-

1202-741

ing bedy, Lancaster Leboratesies, Inc. v. Common-
M&mmmm%ﬂlﬁ. 1”3).']!&
strictly construed ageina the

toxpayer when there is doubt as to thy meaning of
» statute. Roodi v. Cmnmmﬂdn’
{Pa. Crawith. 1975} .

10 Tocpayers contend that muﬂm"h-
claddo anfus est exclugio alterive” applies without
any explunation of she applontlen of that maxim
ather than, “{njansd for other than non-
residentisl uses sve axcluded from this definition.”
We believe that the legal maaim Gpon which Tax-
wmhnn&dhrdyhmlytiﬂed“m
sio unius est axalusie aiterjus” which iv'n maxiw of
statutory interpretation meaniag that the wxpres.
sion of one thing is the exclusion of anotber.
bl.k’- Law Dictionary 402 (6th Bd 1991) To
held sutomxtically that the legislature’s intent
Mmtmonpmnmthln‘»tmdﬂnllyut
forth in & statute can sometimes thwart thai ins
teat. Consumners Fducsation and Protection Associ
stion v. Nolun, 470 Pa_ 272, 386-360, 368 A.2d 675,
634 (1977) In apy avent, we d¢ not understand
LEow this maxim could even -pply

©1998, Commerce Clsaring Heuse, tnc.
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Ce., Ine. v. Commonwea]th, 518 Pa. 325, 532
A24 416 (1987)(T2 P.S. § 7204(3) an
exclugion for tingible pe property
brought into Pennsylvania in conneetion
with sstablishment of a parmanent business
where certain conditzons have been met).
Moreover, the gnidelines promulgated by
the Dmrtmm of Revenue (Department)
pursuant to the Tax Code also suppart the
treatment of Sectlon 204(3) of the Codsn
as an cxemption and not an exclusion to tax-
ation. The Department’s ragulations regard-
ing sales tases imposed upon the purchase of
utilities limit the type of purchaser who is
exempti from taxation:
Thepurchueorm of steam, natural and
‘manufactured gas and electricity, through
a metered devica, bottled gas; fuel ail; or
kerosene by a residential purchaser solely
for the purchaser’s own residential wse'! is
oxompt from tax. (exaphasig added)

61 Pa. Gods "32.25(bX1)2 .

Because Section 204(5) creates an exemp-
tion and not an exnlusion from taxation, that
ucﬁon must be strictly construed sgainst

yors. Under that construction, Section

.?‘). read o pari mtetia with Section

32664 P.@5/06

13,305

Aatters

201(m)}? exempts Taxpayers from tzxation
upon their purchase of utilities anly if they
were the “direct users thereol” In Aldine
Apmytments, Inc v. Commonwaalth, 493 s,
480, 426 A 2d 1118 (1981), our Supreme
Court, under the exact exemption languags
(albeit then set forth by Section 210(m))**
held that a landlord’s purchase of utilities
an bahalf of its tenants and included in the
renhlpnmo”hnruldonﬁalunitdmn«
constitute a “residential nee™ and is not ex-
cluded from taxation under the Tax Code.’®
Because the same exemption relied
upon by the Court in Aldine Apariments is
currantly part of the Tax Cods, the holding
of that case still applies and
hndlords mnotenﬁﬂcdtoaremfot
on their purchase of atilities on
hoha of their tenanta and ineluded in the
tenants’ moanthly rental foe.

Even if Section 204(5) were treated as an
sxclusion rather than as an exemption 3o
that it would be strictly construed againat
the taxing body and in favor of Taxpayers
(and so that Aldine Apartmenis would no
longer apply), we would have reached the
same result that Taxpayers would not he
entitled to a refund becanne the plain mean-

#2The regulstions Mne “residential use” of
steam. gas and electrieity as follows:

The nse or consumption within that portion ¢f a
atrocture used a5 a home, dwalling, private vesi.
dence, condominium, housing cooperative, m:
bame, tamper. summer home, motor home or siti-
lar place of sbode. The terma malades the nse or
consumption by & assecistion or
he ve that seta on behalf
of s who are using the units es their per-
sonal residance,

61 Pa Code’3225(a)

Sadi

12 the regulations also set forth
specific axamp) les of pexchasoa of wtilities which
mwumh«lm

The purchase or use of steam, natursl and mang-
factured gas, slevtrisity, battled gas, fuel oi] or ker.
for wee by the

plex Tesells the property or servi
taring device to the individual
61 Pa. Code "32.25(d)(4Xiii).
13 When constuing ane section of 3 stanite. we
st reed 2hat section net by itself, but with refer-
ence to and in ight of other sections bevause there
isa thet m drafting a statute, the
intended the entire atatute to be

effective. Commonwenith v. Loper, 663 A2d T46
{Pa. Superior Ct. 1995). The Puuuy!unh Rulesof
Statutery Constiuction provide that statutes oc
parts of statutes xx¢ in pary materia when they
relste to the same thing and shauld be construed
together, if possible, &5 one statule. 1 Pa. €3,

Penusyivaaia Sales and Use Tax Reports

$1932, Moreaver, Section 1922 of the Penn-
sylvania Rules of Statutory Censtrustion provides:

In ascertaining the
sembly in the ennctmant of 2 statute, the fellowing
prossnptions, amoeng others, may ba wied:
(1) Thas the General Axonbly doea not intsnd &
remlt that is abaurd, impassible of execution or
unreasonshls.

(2) That the Generul Amembly intends the entire
statute to be effective and certain.

1Pa.CS. 51922

1 0n Augost 1, 1991, the Tax Code
1981 Amend-

2

telegraph service when purchased
uter thareof solely for his own residential use. (em-
phasis added)

Former 72 P.3,*72010m).

32 ARRough rmmmMWAm
mants is no because the former
mmuﬁ)“mm:;.“:mzn lone
ents a8 an
guaen is new amabodied as an axslusion in Section
m)umwwam‘r’xcmw
bave alresdy determined that language constitutes
an exemption to taxation.

9202-741
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ing of the statu controls. Read- even if Section 204(5) were interpreted as an

tory
ing both Sections 201(m) and 204(5) in pari
materia, it is clear that the purchase of utili-
ties fov residential purpeses is not subject to
sales 1ax only when that purchase has been
made directly by the ultimate residential
naer. In this case, the. Taxpayet’s purchase of
utilities for use in the personal residences of
its tenants and.provided as part of the
monthly rent constituted a “nonresiden+
tial” ase that is subject to taxation. This
type of purchase wes part of a commercial
contractual arrangement between Taxpayers
and its tenants and cleariy was not pur-
chasad “directly by the user thereof salely
for his own residential use’” as required by
Section 204(5).of the Tax Code. To accept
the Taxpayers’ contention to the conirary,

exclosion, wonld. render that Section mean-
ingless and violate Section 1932 of the Rules
of Statutory Construetion, 1 Ps. CS. §1982.

Accordingly, Tuwm refund request
was properly denjed and the orders of the
Board areaffirmed. -

ORDER .

And now, this 12¢th day of March, 1998,
the decisiona and orders of the Pennsylvania
Board of Pinance and Revenue, dated Junn-
ary 25, 1995, ave affirmed. Unless exceptions
are filed within 30 days irl accordance with
the providions of Pa. R:AAP. 1571(1), this or-

(1202.743] - Biro, Ernest G. & Anita v. Commonwealth of Penneylvanis. . ,
** - Gommonwealth Court of Pennmylvania; No, 621 F.R. 1995, March 16, 1098. -

: MR ont

Sales and. ule-‘l'axpayor umediu—l’othmn for re{und—.euhto‘ of iinih-

tions—Purchase of & hom.

icuted home owners ware not entitled toa

refund of the Pennsylvania- sales tax on the purchase of their home becanse
they did not petition for a vefund until more than three years after the tax was
pu%. The purchasers would have been satitled t6 a refund of eighty parcent of
the sales tax if they had filed the petition within three years of the payment.

Sec. 253(a), Act of Mareh 4, 1971, P.L. 6.
" See 151-610. -

4 2

BEFORE: HONORABLE JAMES GARDNER COLINS, President Judge; HONORABLE DORIS A.
SMITH, Judge; HonozABLE CHARLES A. .Lalnp. Senior Judge; s

OPINION by SENIOR JUDGE LoRD

" "E¥pest and Anita Biro (Petitioners), pro
2¢, have filed in this Court a petition for
review of 2 Board of Finance and Revenue
{Board) decision affirming 4 Commonwealth
Department of Revenue (Department)
Board of A s determination that denied
Patitioners request for a sales tax. refund.
Petitioners havs been precluded from filing
a brief here. The Departmant requests that
we grant summary relief and dismiss the
petition for feview.

This cagse arises from the following cir-
cumstances. On October 15, 1991. Petition-
ers paid $2,675.08 in Pennsylvania sales tax
on thair purchass of a prefabricated home.

- Approximately thres yenrs and six months

loter, on Novembier 28, 1994, Petitionars
mﬂ‘i ‘tmth;t: for refund '::“t:; tax. It 1:
aviden tto s statemen
issnsd by the menewnmnt following an order

of this Court, Petitionars would have been

entitled to a refund of eighty percent of the -

sales tax within three years of the paymant
of the tex. See Cooper v. Commonwenith,
700 A.24 588 (Pa. Cmwith. 1997). Howarver.
as Petitioners did not seek a tax refond uatil
more than thres years after they paid the
tax, the Board agreed that the petition was
properly dismissed in light of the three-year
statute of Limitstions sot forth in Sectiob
253(n) of the Tax Reforin Cade of 1971 (Tax
Coda),} which providesin relevant part;

the refund ar credit of tax, interest or pen-

alty provided for by section 252 shall be
- mads only where the pevson who has actu-

ally paid thie tax files a petition for refund

with the ¢t within three years of

the actnal payment of the tax to the
. Commonwealth.

3 Act of Muxch 4, 1971, P.L, 6, as ameaded, 12
PSS “7101-10004.

1202743
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